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THE OLD ROMAN LAW AND A MODERN AMERICAN 

CODE 

THE Civil Code of Porto Rico, our latest Roman American 
code, gives interesting proof of the fact that the two systems 
of law, the Roman and the English, which control most of the 
nations of the civilized world and their dependencies, are, in their 
essence, but slightly different enunciations of the same principles of 
natural justice. 

The parent of the Civil Code of Porto Rico 1 is the Spanish Civil 
Code, 2 in force in Spain since May i, 1889, and extended to Cuba, 
Porto Rico, and the Philippines on July 31, 1889. 

The Spanish Civil Code is the result of the agitation of nearly a 
century. The Novisima Recopilacion, of 1805, showed its insuffi- 
ciency almost as soon as it was published, and the usage of Spanish 
lawyers has been to go back of it and of the Nueva Recopilacion, of 
1567, to the Siete Partidas of the thirteenth century. This last men- 
tioned code, the work of the weak King but great legalist and litera- 
teur, Alphonso X the Learned, shows not only the legal genius of its 
maker, but also the fact that it belongs to the time, contemporaneous 
with our own Bracton, when the great revival of juristic learning, 
beginning with the school at Bologna, was influencing the legal 
thinking of all Europe. Three out of the seven parts ; namely, Par- 
tidas III, V, and VI, are in the main Roman law. 3 Back of the 
Siete Partidas, a long jump of six centuries, over the period of 
national disintegration produced by the conquest of the Saracens, 
brings us to the Fuero Juzgo, the next great legal document that 
may be said to possess authority for the nation as a whole. This is 
confessedly an attempt at a codification of the law for the amalga- 
mated state of Goths and Romans, and aims to bring under the pro- 

1 The Commission appointed pursuant to the Act of the Legislative Assembly of Porto 
Rico, of January 31, 1901, to compile, revise, and codify a system of law for Porto Rico, 
consisted of Commissioner L. S. Rowe, Chairman, and Commissioners J. M. Keedy and 
Juan Hernandez Lopez. The revision of the Civil Code was entrusted to Commissioner 
Lopez. The revision was drafted in Spanish and the English text is a translation of the 
original. This translation is included in the Revised Statutes and Codes of Porto Rico, 
Published by Authority of the Legislative Assembly of Porto Rico, San Juan, Porto Rico, 
1902. 

2 This is accessible to English readers in the translation published by the Division of 
Customs and Insular Affairs, of the War Department of the United States, in October, 
1899, under the title, Translation of the Civil Code in force in Cuba, Porto Rico, and the 
Philippines. The references in this article are to this translation, when the English is 
cited; the references in Spanish are to Derecho Civil Espafiol, por D. Nicholas de Paso y 
Delgado. The Spanish Civil Code is also translated in Walton's, The Civil Law in Spain 
and Spanish America, which gives, too, a very interesting and instructive account of the 
Spanish legal system. 

3 Cf. Walton, op. cit. pp. 76, 77. 
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visions of one law the two peoples, who had hitherto, on the principle 
of "personality" in law, looked to the old Code of Euric of the fifth 
century, in cases involving Gothic defendants, and to the Code of 
Alaric II, of the beginning of the sixth century, for those cases in 
which Roman defendants were concerned. The provisions of 
Roman law in the Fuero Juzgo carry us back to the Code of Alaric, 
and thus to the classical period of Roman law, for the Code of Alaric 
contained a considerable portion of the Institutes of Gaius, written 
in the second century of the Christian era, and used as an intro- 
ductory text-book by Roman law students. 

It may not be unprofitable to compare, on the one hand, the 
modern Spanish Civil Code with its remote classical ancestor, the 
Institutes of Gaius; on the other, to note how comparatively slight 
have been the changes necessary in the Spanish Civil Code, a deriva- 
tive of the Roman law, to fit it to take a place as a territorial code 
of one of the integral parts of our American Republic, with its 
Anglo-Saxon law. 

Sir Henry Maine, writing in 1883, 4 says, "According to general 
agreement of modern writers on jurisprudence, the Roman distribu- 
tion of law into Law of Persons, Law of Things, and Law of Actions, 
must be regarded as now exploded." At the very time when Maine 
was writing and publishing this essay, the Spanish jurists were 
working on their codification of the law, published in 1889. How 
much they were influenced by the method of treatment of the 
Code Napoleon and how much by the old classical precedent, may 
be said only by the codifiers themselves. It is sufficient for our pur- 
pose to note that they have followed the time honored method of 
presentation laid down by Gaius, varied in some minor particulars. 
The first book of the Spanish Code treats of Persons, the second of 
Property, the third of Different Ways of Acquiring Ownership, and 
the fourth of Obligations and Contracts. It will be seen that the 
first book corresponds to the ius ad personas of Gaius, and the last 
three to the ius ad res. The ius ad actiones of Gaius has been rele- 
gated by the Spanish jurists to a separate Code of Civil Procedure, 
published in 1881. This classification of the substantive law shows 
a marked resemblance to that of the Code Napoleon, which in its 
three books treats, respectively, of Persons, Property, and Modes 
of Acquiring Property. The placing by the Spanish legalists of 
Obligations and Contracts in a separate book, coordinate with the 
other main divisions of the Code, is justifiable on the score of the 
importance of that subject in modern law, although these topics are 
considered by the Code Napoleon among the methods of acquiring 

* Early Law and Custom, p. 364. 
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property. 5 The Spanish jurists have, too, by this method of pre- 
sentation thrown into proper prominence the useful distinction 
between ins in rem and ius in personam; that is, between the right 
to direct control of a thing, in ownership and its modifications ; and 
of indirect control of a thing, as given by contract and other forms 
of obligation. The Porto Rican revisers have wisely followed the 
Spanish instead of the French model in this particular. 

That this persistence of the old Roman classification is a logical 
survival and not a mere historical descent to us of an old scheme of 
arrangement, seems plain enough, if we can get clearly before us 
just what the classification means. In the words of Judge Ham- 
mond, 6 "In every legal rule you study, you will find a person as the 
subject of the right given by it, a thing as its object, an action as a 
remedy or means of enforcement." If the variation in personality 
affects the legal right involved, the rule will naturally be stated under 
the Law of Persons. If the person is the normal person and the 
variation is in the object of the right, the rule of law will be found 
under the Law of Things. These two bodies of legal rules state the 
whole body of substantive private law, defining antecedent rights, 
while all remedial rights find expression in the law of actions; i. e., 
in a code of procedure. This famous classification of law may be 
older than Gaius, 7 but whether this is the case or not, it certainly 
belongs to a comparatively late period in the history of Roman law, 
when the legal system has grown into a body of equity, in which the 
aim, in theory at least, is to treat all men alike before the law. The 
law of things thus becomes the most important part of the law, 
because it is in this field that we are dealing with the unit person. 
It is the Law of Equals, as Poste says, 8 or the Law of the Normal 
Person of Holland. 9 

The history of the Spanish codes shows that the old principle of 
classification is after all the most useful for the treatment of a 
highly developed system of law, at least. The Institutes of Gaius 
start with this classification, the Civil Code of 1889 returns to it. 
It may be objected that a book of institutes is not a code. But so 
far as the classification is concerned they fall into the same category. 
The object of the Institutes is to classify on the simplest possible 

5 The same course is followed by our best American representative of the French Code; 
namely, the Civil Code of Louisiana, which though Spanish in substance is confessedly 
French in form. Cf. Merrick, The Laws of Louisiana and Their Sources, in Am. Law 
Reg. 20, pp. 1-20. 

6 Sandar's Justinian, Introduction to the American Edition, p. xxxv. 

7 Cf. Holland, Jurisprudence, 8th Ed., p. 121, note 3. 

8 Gaii Institutions, p. 40. 

9 Op. cit. p. 122. 
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plan the leading principles of a system of law, for the benefit of the 
beginnner in the study of the subject. The modern code attempts 
to accomplish the same thing for the somewhat different purpose of 
making the system more easily comprehended and more surely 
applied by the courts. 

The variation in the method of classification of the earlier 
Spanish codes is a striking proof of Maine's 10 argument that the 
court of justice overshadows other ideas and considerations in the 
minds of code makers in early or undeveloped societies. The simple 
classification of Gaius is not used in the first composite code of the 
united Spanish peoples, the Fuero Juzgo of the seventh century. At 
a time when men have fallen away from the high civilization of the 
classic Roman period to the semi-barbarous stage, immediately suc- 
ceeding the Teutonic invasions, the so-called legal order of the Code 
of Theodosius and of the Digest and Code of Justinian is followed, 
instead of the logical system laid down in the institutional treatises. 
The Fuero Juzgo follows the primitive method of putting procedure 
early in the code. In a similar way the subject of procedure in the 
Siete Partidas precedes the discussion of persons and of things. 11 
Our own Bracton, who is a contemporary of Alphonso the Learned, 
gives indication of a similar primitive character of the English law 
at the time when he wrote his De Legibus et Consuetudinibus 
Anglise. Although this book is arranged on the principle of the 
Institutes, because Bracton is closely following his model, the 
Summa of Azo, which is based on the Institutes of Justinian, the 
importance of judicature is shown by the fact that the Law of Per- 
sons occupies but seven folios of Bracton's treatise, and the Law 
of Things, ninety-one, while the Law of Actions extends to three 
hundred and fifty-six folios. 12 In the last Spanish codification the 
Law of Procedure is entirely divorced from the substantive law and 
issued separately, 13 and the Law of Things shows a large prepon- 
derance over the Law of Persons in the Civil Code. 14 

The preliminary title of the Porto Rican Code, on the effects and 
general application of laws, omits all provisions of the Spanish Civil 
Code which apply to the local situation in the Spanish peninsula, 
thus disposing at once of the many difficult questions that have 
troubled the Spanish legalists in regard to the relations of the Code 
to the foral laws. In both codes "laws shall not have a retroactive 

10 Early Law and Custom, p. 381. 

11 Walton, op. cit. p. 76. 

12 Cf. Pollock and Maitland, History of English Law, 2nd Ed., vol. 1, p. 229. 

13 There is a translation of the Code of Civil Procedure made by the War Department 
of the United States, Division of Insular Affairs, January, 1901. 

14 The proportion is about four to one. 
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effect unless they expressly so declare," but the American code adds 
that "the retroactive effect of a law may not operate to the prejudice 
of rights acquired under previous legislation," a provision which 
brings the Code into line with the decision in the Dartmouth Col- 
lege Case. The Louisiana Code had solved this difficulty by for- 
bidding anything but prospective legislation. 15 The old Blackstone 
rule that the repeal of a repealing act revives the act repealed, has 
been reversed by the insertion of the negative before the word 
"revive." 16 The provisions in regard to the application of laws are 
similar in the two codes, except that the Spanish provisions as to 
legal and testamentary succession, and as to the relation of the 
Civil Code to the foral law have been omitted from the later code. 17 
The revisers have adopted almost verbatim from the Louisiana 
Code the rules for interpretation of law. 18 Undoubtedly Louisiana 
decisions, in which these rules have been applied, will furnish a 
model for the Porto Rican courts, that in this century are to repeat 
the experience of Louisiana courts in the past century, in adapting 
a Romano-Spanish code to an Anglo-Saxon environment. The rule 
of interpretation that, "the most effectual and universal method of 
discovering the true meaning of the law, when its expressions are 
dubious, is by considering the reason and spirit thereof or motives 
which induced its enactment," 19 will undoubtedly carry Porto Rican 
courts back into the more or less remote history of Spanish law, and 
this, too, in spite of the final provision of the Porto Rican Code 
which "repeals and leaves without force all other laws or bodies of 
law which directly or indirectly are in conflict with the provisions of 
the revised Civil Code." Such has been the experience of Louisiana 
legalists 20 and of all their predecessors who have dealt with codes, 
so far back as legal memory goeth. 21 

The first book of the Porto Rican and Spanish Civil Codes, on 
the Law of Persons, corresponding to the ius ad personas of Gaius 
and Justinian, and to the Relative Rights of Private Persons of 
Blackstone, discusses the few variations from normal personality 

16 Civil Code of Louisiana, Art. 8. The citations are from Merrick's Revised Civil 
Code, 1900. 

16 P. R. Code, Sec 6 ; cf . Blackstone, Int. Sec. 3. 
"P. R. Code, Sec. 7-1 1; cf. Sp. Code, Art. 6-15. 

18 P. R. Code, Sec. 13-20; cf. La. Code, Art. 13-20. 

19 P. R. Code, Sec. 18— La. Code, Art. 18. 

20 See Am. Law Reg., vol. 29, p. 5. 

21 The classic instance of the futility of attempting to prevent further growth of law 
through interpretation is found in Justinian's prohibition of any comment on his work, 
*'ut nemo * * * audeat commentarios isdem legibus adnectere" (cf. de conf. dig. 21), 
and its comparison with the myriads of books written by way of commentary upon the 
Digest. 
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that are still of significance in a modern society; namely, those in 
which special provisions are made for the advantage of persons labor- 
ing under natural disability to perform legal functions with safety 
to themselves. We find here the subjects of Husband and Wife, 
Parent and Child, and Guardian and Ward. The subject of Master 
and Servant, which Blackstone treated in his rights of persons, after 
the analogy of the subject of servitus in his Roman model, has been 
assimilated to the law of contract in the modern Spanish system as 
well as in the post-Blackstonian English law. It may be remarked 
in passing that Blackstone's "public persons" do not appear in the 
Civil Code at all, as the subject matter of Blackstone, Book I, chap. 
2-13, is found in the Political Code. This is due to the difference 
in the schemes of classification. Both the Roman derivative codes 
have retained the classical subdivision of law into public and private 
Taw, as the most fundamental, while Blackstone, by starting with 
antecedent and remedial rights, or as he calls them, "rights" and 
"wrongs," as his initial principle of classification, is enabled to con- 
sider the public person along with the private person under his 
Rights of Persons. 

The first book of the Porto Rican Code has a much more exhaus- 
tive treatment of the artificial person than has the Spanish Code. 
The great importance of the corporate personality in modern Ameri- 
can law, so far as classification is concerned, has thus had the effect 
of increasing the bulk of our law of the abnormal person, though 
the subtractions from the Spanish law of persons in the Porto 
Rican Code about compensate for this increase. The corporation 
as such has received but scanty consideration in the Spanish Civil 
Code. Even in the Louisiana Code there are but twenty sections 
devoted to it, but in the Porto Rican Code we have a complete cor- 
poration act. The chapter on Domestic Corporations is substantially 
the New Jersey Act, with a few variations, made apparently in most 
instances to bring the Porto Rican law into accord with the inter- 
pretations of the New Jersey Act by the courts, subsequent to its 
enactment. There are a few changes that seem to have some sig- 
nificance; for example, Section 9 of the New Jersey Acts reads, 
"The articles of incorporation * * * shall set forth any pro- 
visions which the incorporators may choose to insert * * * for 
creating, defining, limiting, and regulating the powers of the corpo- 
ration, the directors, etc." The corresponding section of the Porto 
Rican Code reads, "for creating, defining, limiting, and regulating 
the powers of the corporation directors." The provisions in the 
Porto Rican Code as to the liability of directors controls them more 
efficiently than they are controlled under the New Jersey Act. Sec- 
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tion 62 of the Porto Rican Code provides that directors authorizing 
by their votes a corporate indebtedness in excess of the value of the 
capital stock, or of the value of the property and assets of the cor- 
porator shall be jointly and severally liable for the amount of such 
indebtedness. This provision does not appear in the New Jersey 
Act, and shows a marked similarity to the section of the Massa- 
chusetts law on the same subject. 22 The chapter on Foreign Cor- 
porations in the Porto Rican Civil Code is evidently not taken from 
the corresponding part of the New Jersey Act, while the chapter 
on Cooperative Building, Savings and Loan Associations shows the 
influence of the New York and of the Pennsylvania laws on the 
same subject. 

The rather elaborate distinctions between Spaniards and foreigners, 
and the subject of domicile in the Spanish Code, find no parallel in 
the Porto Rican Code, unless Section 23, of the Preliminary Title, 
denning tersely the expression "citizen of the United States" may 
be so considered. The consideration of these themes has been trans- 
ferred by the revisers to the Political Code. 28 

The consideration of the subject of "Absence" has been trans- 
ferred from a place immediately following parental authority, in 
the Spanish Code, to a point after the subject of corporations in the 
new code. The revisers seem to have been influenced by the example 
of the Code Napoleon and the Isouisiana Code in making this 
change, but it is nevertheless of doubtful expediency. The Spanish 
legalists apparently had in mind the concept so much emphasized 
by German jurists of the present time, that legal institutions are 
organic growths, and should be treated in the organic order; i. e., 
we should have an account of the birth, life history, and death of 
each institution, presented in their chronological sequence. 

The titles on Marriage, Divorce and Nullity of Marriage consti- 
tute a treatment of the subject much simpler than the "Act Regu- 
lating Marriages and Divorces," proposed by the Commission in its 
first Report. 24 It also differs materially, and for the better, from 
the corresponding titles of the Spanish Civil Code. The distinction 
between civil and canonical marriage is done away with. Marriage 
is defined as, "a civil institution originating in a civil contract," which 
adds to the definition of marriage, as given in Blackstone 25 and in 
the Louisiana Code, 26 the qualification of this definition laid down in 

22 Mass. Rev. Laws (1902), chap, no, sec. 58, pp. n-15. 

23 Cf. Pol. Code, Title II. 

24 Report of the Commission to Revise and Compile the Laws of Porto Rico. Wash- 
ington: Government Printing Office. 1901. Vol. II., p. 627, f. 

25 Commentaries, Book I., Chap, xv., Sec. I. 
2 « Civil Code, Art. 86. 
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Maynard vs. Hill. 21 A book of marriages, open to inspection with- 
out charge, 28 is provided for public registration of marriages. 
Parties desiring to contract marriage must present themselves to the 
municipal judge of their domicil and be examined as to their capacity 
to contract. 29 Within ten days after such examination, the munici- 
pal judge shall issue a license, the license to be addressed to any 
judge, or priest, or minister of religion authorized to celebrate mar- 
riage. A fee of one dollar shall be paid for issuing a marriage 
license 30 This is the only fee mentioned in the act. It is a matter 
of common notoriety that under the Spanish regime the costs of a 
legal marriage were so excessive that many couples were forced by 
poverty to live in a state of concubinage. As a compensating fea- 
ture of the law under the new regime, it may be noted in this con- 
nection that the provision for the legitimization of children and for 
mitigating the hardships of illegitimacy are not nearly so elaborate 
in the Porto Rican as in the Spanish Civil Code, since the likelihood 
of forcing illegitimacy by harsh provisions of the law is now done 
away with. The husband shall be the administrator of the conjugal 
property except when otherwise stipulated, although the wife may 
purchase necessaries for the family at the expense of the conjugal 
property. 31 The grounds for divorce are eight in number, including 
cruel treatment and abandonment. 82 A residence in the island for a 
year preceding the action is necessary, unless the act on which the 
suit is based has been committed in Porto Rico, or while one of the 
parties to the marriage resided there. 33 

The law of parent and child is included in the three titles, 
Paternity and Filiation, Support of Relations, and Patria Potestas. 
The title on Paternity and Filiation is based on the corresponding 
title of the Spanish Civil Code, though there are a number of varia- 
tions from the parent code. The most striking perhaps is the one 
already mentioned 34 in regard to the less intricate provisions for 
illegitimacy in the Porto Rican Code. The consideration shown in 
Spain for those of illegitimate birth is said by Burke 35 to have its 
historical origin in the social needs of the times when the struggle 
between Christian and Saracen for possession of the peninsula was 
going on. The Saracens, with their practice of polygamy, had the 

2T 125 U. S. 190. 
28 Sec. 136. 
20 Sec. 137. 

30 Sec. 138. 

31 Sec. 159. 

32 Sec. 164. 
53 Sec. 165. 
"Cf. p. — . 

■ 35 History of Spain, Vol. I., p. 374. 
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advantage of the monogamous Christians in the production of fight- 
ing men, and a relaxation of the strict rules as to the relation of the 
sexes ensued. The transfer of the chapter on Adoption to this title 
of the Porto Rican Code is apparently due to the influence of the 
Louisiana Code, which has considered it under this caption. The 
treatment of it by the Spanish Code under the title of Parental 
Authority seems more logical. 

The title on Support of Relations is an almost verbatim copy of 
the Spanish Code. It does not appear in the French Code nor the 
Code of Louisiana. Similar provisions are found in the Novisima 
Recopilacion and the Siete Partidas. 36 Support is defined as being 
the furnishing of necessaries. Those who may be called upon to 
furnish support are in their order: (i) Husband or wife. (2) 
Nearest descendant. (3) Nearest ascendant. (4) Brother or Sis- 
ter. The amount of contribution of two or more persons owing, is 
in proportion to their respective estates. The recipient may be paid 
cash or given maintenance in the home of the one obliged. The right 
to receive support may not be relinquished or transmitted to 
another. 37 The obligation to give support terminates with the death 
of the recipient, his becoming able to support himself, misbehavior 
on his part sufficient to warrant disinherison, if necessity for support 
depends on wrong conduct, or lack of application on the part of a 
descendant who is a recipient; also if the fortune of the donor has 
become so reduced as to make his contribution impossible. 38 

The changes in the nature of patria potestas in the new code seem 
to have been made in accordance with two principles : ( 1 ) To make 
the power of the mother over the children more nearly equal to that 
of the father. (2) To reduce somewhat the severity of parental 
control over the child. In the Porto Rican Code the patria potestas 
belongs to the father and mother conjointly, though in cases of 
differences of opinion the decision of the husband shall prevail in 
all cases relating to family affairs. 39 The administration of the 
property of the children belongs to the father and mother, according 
to the Porto Rican Code, while the Spanish Code says, "the father 
and, in his absence, the mother has authority over their legitimate 
children." 40 By either code the power of the parent over the child 
extends to the right of moderate chastisement. The Porto Rican 
Code is a copy of the Spanish Code in regard to the effects of the 
patria potestas over the property of the children, except that the 

86 Cf . Paso y Delgado, Derecho Civil Espanol, p. 103. 

81 P. R. Code, Sec. 212-219; cf. Sp. Code, Art. 142-151. 

3S P. R. Code, Sec. 220; cf. Sp. Code, Art. 152/ 

™ P. R. Code, Sec. 222. 

40 P. R. Code, Sec. 224; cf. Sp. Code, Art. 154. 
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Spanish Code provides that, "the father and, in his absence, the 
mother is the legal administrator of the property of the children;" 
and that the Porto Rican Code gives the usufruct of the property 
of unemancipated children to the party in whose favor the decree 
of divorce is allowed. 41 Both codes provide that the ownership of 
property acquired by the child through his own efforts vests in him, 
and the usufruct thereof in the parents. On the other hand, that 
the ownership and usufruct of what the child acquires with the 
capital of his parents, vests in the latter. 42 This is practically the 
Roman law, as left by Justinian, of the peculium profectitium and 
peculium adventitum.* 3 In both codes is found the prohibition of 
alienation of real property of the child, in which the parents have 
the usufruct, except after authorization from the judge of the 
domicile. 

The peculiar distinction between tutorship and curatorship belong- 
ing to the old Roman law, and still retained in the Corpus Juris 
Civilis, is an outgrowth of the theory of guardianship held by the 
ancient Romans. According to this theory the guardianship of male 
orphans was not designed for the protection of their person and 
property during the period of intellectual incapacity resulting from 
nonage, but was a device for imitating the patria potestas until the 
youth became physically capable of becoming a parent himself. 44 
It ended with pubescence of the male child, fixed formally by the 
law at the age of fourteen. But at a very early period in the history 
of Roman law, usually placed as early as the time of Plautus, 45 it 
became customary to place young men under curators until the close 
of their twenty-fifth year. These were appointed on the modern 
theory of protecting the individual in his legal transactions during 
the period of intellectual weakness. The theory of tutorship is that 
it supplements the imperfect juristic capacity of the ward, so as to 
render him capable of acting himself. The curatorship, on the 
other hand, enables the guardian to act in the management of the 
ward's property, in place of the ward. "The curator is at the same 
time the guardian and the representative of his ward." 46 In all 
modern systems, in which the importance of the patria potestas is so 
materially reduced, even this survival of its ancient value, which we 
find in the Corpus Juris Civilis, has altogether disappeared. This 
peculiar distinction does not appear in the Code Napoleon nor in 

41 P. R. Code, Sec. 232; cf. Sp. Code, Art. 159. 

42 P. R. Code, Sec. 225-226; cf. Sp. Code, Art. 160, 161. 
■"Inst. 2, 9, 1; Cod. 6, 61, 6. 

44 Cf. Maine, Ancient Law, p. 155. 

45 Plaut. Pseud. Act. I., Scene 3 : lex me perdit quinavicennaria. 
40 Sohm, Institutes, p. 510. 
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the Louisiana Code. In the sections where tutor is contrasted with 
curator, the curator is appointed for the preservation of the rights 
of an unborn child, and, after the birth of the child and appointment 
of a tutor, such a curator becomes the under tutor, 47 or the deputy 
guardian. 48 These distinctions between tuiela and cura as applied 
to impuberes and puberes, and also the quibble of Roman legalists 
as to whether guardians are given primarily to the person and 
secondarily to the property or vice versa, have been swept away by 
the modern Spanish Code, 49 and tutela is defined with reference to 
its object as being, "the custody of the person and property or only 
of the property of those who, not being under the parental authority, 
are incapable of taking care of themselves." 50 

Two peculiar institutions of the Spanish Civil Code, the Family 
Council 51 and the Protutor, 52 were borrowed by the authors of the 
Project of 1851, 53 from the Code Napoleon, according to the author- 
ity of Paso y Delgado. 54 These have been dropped from the Porto 
Rican Code, but some description of them here may not be out of 
place. 

The family council is composed of the persons whom the father, 
or the mother, in a proper case may have designated in the will, 
and, in absence thereof, of the male ascendants and descendants, and 
of the brothers and husbands of the living sisters of the minor or 
incapacitated person, whatever their number be. If it is less than 
five, this number shall be made up with the nearest male relatives of 
both the paternal and the maternal lines, and should there not be the 
full number of relatives, or any, the municipal judge shall substitute 
them with honest persons. 55 The family council is entitled to 
appoint a protutor when he has not been appointed by those who 
have a right to elect a guardian for minors. The family council and 
the protutor together perform in general the functions of our pro- 
bate or surrogate courts, in acting as a check on the guardian, and 
conserving the interests of the ward whenever they may be at 
variance with those of the tutor. 56 

Majority in the Spanish Code commences on attaining the age 

47 Civil Code of Louisiana, Art. 252. 

*• Code Napoleon, Art. 393. 

*• Ci. Paso y Delgado, Derecho Civil Espafiol, p. 127. 

** Sp. Code, Art 199 — P. R. Code, Sec. 237. 

M Sp. Civil Code, Art. 293-313. 

a Sp. Civil Code, Art. 233-236. 

63 See Walton, op. cit. p. 107. 

"Derecho Civil Espafiol, p. 130, 151. 

68 Sp. Code, Art. 294. 

K Cf. Sp. Code, Art. 236. 
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of twenty-three years. The Porto Rican Code has changed this to 
the customary American standard of twenty-one years of age. 

The Porto Rican Code has retained the continental usage of 
requiring a registry of civil status, including the records or entries 
of births, marriages, emancipations, acknowledgments and legiti- 
mations, and deaths, to be in charge of the municipal judges in 
Porto Rico. 57 

University of Michigan. Joseph H. Drake, 

[to be continued.] 



THE OLD COMMON LAW AND THE NEW TRUSTS* 

IN reality the trust question is not new but old. Telephoning, tele- 
graphing and railroading have contracted the world economic- 
ally to correspond to a mere county as it existed a few centuries ago, 
with its towns and villages. In such a county there was but little 
free competition. It is therefore of interest today to examine the 
means then devised by our ancestors to protect their weak against 
their strong, and also to observe the trend of modern decisions as 
to these questions. 

I. 

By going back a few centuries when trusts were the rule, we find 
the prices of many of the chief articles of consumption fixed in 
every case not by the owner but by custom, by law or by the justices. 
The courts under whose jurisdiction these matters came were the 
lower courts, which were not courts of record, the sheriff's tourns 
and the courts leet. 1 These courts enforced the ancient customs and 
there can be no doubt that the numerous statutes fixing, for instance, 
the price of bread were in reality re-enactments or at least modifi- 
cations only of older customary law. The prices of almost all articles 
then of necessity to the common people were fixed not by competi- 
tion but by law. Bread, beer, beer barrels, wine, meat, fish, poultry, 
wax, candles, cloth, innkeepers' rates, grinding charges of mills, 
ferry rates, blacksmiths' charges, weighers' fees, cartage charges, 
rates of interest, rate of wages, were in those days regulated by law 
and not by free contract. 

"P. R. Code, Sec. 319; cf. Sp. Code, Art. 326. 

"This article was written in March, 1903, but has been delayed in publication. Some 
additional authorities and able discussion supporting substantially the same views may be 
found in an article by Bruce Wyman, Harvard Law Review, January and February, 1904. 
D. M. F. 

1 Dalton, Sheriffs, ch. 108. 



